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7z~ Copyright in Digital Environment
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Copyright and the Internet
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Digital Agenda Review
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Copyright and the Internet
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£~  Current law on Copyright
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Applicable to Internet
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Copyright law
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~~  Copyright - Infringement

&;BISRII =T = (g AW
R ASREE — (AR

Includes:
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Copying
[

Making available of copies of the work to the
public through the Internet
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Showmg of work In public
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=~ Permitted acts
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“Fair dealing” for the purposes of research or
private study
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“Fair Dealing” for the purposes of giving or

receiving Instruction
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) Fair Dealing or not —

S factors to be considered (1)
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 The purpose and character of the dealing, including
whether such dealing is of a commercial nature or is

for non-profit making pur
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e The nature of the work
T
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e Fair Dealing or not —

S factors to be considered (2)
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e The amount and substantiality of the portion dealt
with In relation to the work as a whole
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* The effect of the dealing upon the potential market
for or value of the work
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— Permitted acts
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Computer software - back-up copy
- copying or adapting for lawful use
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Internet Browsing - technlcal requirement
- transient and incidental copy
- where works made available to the
public
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Hyperllnk
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Obtain consent from the owner of copyright y“““«,
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0 Different klnds of linking
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xtractlng from other websites
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¢ Authorization from webmaster:
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- trouble@mall Xyz.com
- www.whois.net
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L= Points to note
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Applicable laws not restricted to laws of Hong Kong
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Practical problems i |n conducting proceedings In a
foreign jurisdiction
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Consider whether Internet should be the selected
medium of publication
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=~ Criminal and Civil Llabllltles(l)
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e Knowingly possess infringing copies for use in business
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e Criminal liability & civil liability
GESERED s
- computer program 5 %”FI%E““
- movie F5Y

- TV drama ?@@%’Jﬁ& ?L?EJ Y 7
- musical recording ﬁ, A Rel

o Civil hiability - other types of works
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=~ Criminal and Civil Liabilities (2)
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Knowingly distribute infringing copies in the course of business
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: Crlmlnal liability & CIVI| liability JI'JJ&?Z = BH&?Z -

Knowingly distribute (otherwise than for business) infringing
copies to such an extent as to affect prejudicially the copyright
owner, e.g. BT case
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- Criminal liability & civil liability JI'JEJ&?Z [’{BEJEM—FQ =
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— BitTorrent case
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Chan Nai Ming (Big Crook)
o I A

- The case reached the Court of Final Appeal in May 2007
% {20077 55 | FHAZHRE [ 5K 7E

- distribution of infringing copies of films using “peer-
to-peer” file sharing system
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— BitTorrent case

T BTH 1]

- Attempted to distribute infringing copies of copyright works to

such extent as to affect prejudicially the rights of the copyright
owners
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- Conviction and sentence upheld
LR TR L)
(Sentenced to 3 months’ imprisonment)

(B2 * A3 A1)
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~— Case Study (1) /@
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Facts: A teacher downloads materials from research
findings done by overseas organizations which
were published on the Internet for the
purposes of giving instruction
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Law: Infringement of copyright ? W
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(=~ Case Study (1)
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Points to note;:
1= At

— (a) Restricted acts e.g. copying
PR [ - (71O RE

— (b) Exemptions from liability (sections 37, 38-88 of the
Copyright Ordinance)

I (715737, 38% 885l F | EfEA i
- (C) Terms of use of the websites
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(d) SpeC|f|c Consent of copyright owner
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z Case Study (1)
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(a) Is it an restricted act?
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Consideration: Whether a substantial part of the work has been
taken?

R L Lk

— guantity and the quality
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— no hard and fast rules
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=/ Case Study (1)
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Think:

Would there be infringement if a teacher only quotes one
paragraph from the publication?

-
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May be if that paragraph was a substantial part of the work
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z/ Case Study (1)
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(b): Will that act be exempted from liability?
(b): 7 7 K5 0 € AT o v

- Primary consideration - section 37(3):
L - 5137(3) 1%
 not conflict with the normal exploitation of the work by
copyright owner; and
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 not unreasonably prejudice the legitimate interests of
copyright owner
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= Case Study (1)
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(b): Will that act be exempted from liability?
(b): Iﬁﬁ 20 J7\ l T ﬁ”@ﬁ@[ ﬁjﬂln B ?

— Specific exemptions for education: sections 41 - 45
R T P IpUR] R 9141 =45 R

g. (1) “Falr Dealing” of copyright work for the purposes of giving
mstruction (section 41A)

(2) Reprographic copying of published works for instruction
purposes (Section 45)
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z/ Case Study (1)
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(c): Is the proposed use permitted by Terms of use of the
websites ?
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(d): If (b) and (c) not applicable, should obtain specific
consent of the copyright owner
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Ly Case Study (2) /@‘
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Facts: Would there be infringement if a teacher wrote the
article himself after digesting the findings, rather
than quoting the materials directly?
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‘Q If no copying, then no infringement
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~— Case Study (3) o
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Facts: Can you make a hyperlink to the web sites where
the research findings were published?

Higr . J 7\ [E[I H ] ?F,;LE:_H\ [ r%éﬁi?ffﬁﬁ ”‘Et%\l Fl,ﬁFﬁE ?

To be risk-free, any linking should be done upon the
consent of the webmaster being sought
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Digital Agenda Review
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ﬁiﬁﬁgﬂgﬁgﬁﬁﬁ Consultation on Copyright Protection
AR AR In the Digital Environment

o USRI B 038 5 720065 127
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In the light of advances in technology, the Government issued
a public consultation document in Dec 2006 seeking public
VIEWS 0N

- “Whether and If so how the copyright protection regime
should be enhanced to provide for effective protection In

the digital environment ?”
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L Main Contents (1)

o IEREARN AV SRR ‘Eljﬁ,l_lpfﬁak Ex ?‘1 =
Legal liability for unauthorised uploading and downloading of
copyright works

o Ebifh 78 HGER [k p) 2 5 S BESIR S R
Protection of copyright works transmitted to the public via all
forms of communication technology

. = qz,»[gﬁmlﬁ (S a&;ﬂﬁfﬁmﬂ%@w} {7
Role of online service providers in relation to combating
Internet piracy
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Eﬁgggﬁéﬁﬁ Main Contents (2)
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—a@_llltatlng_ copyright owners to take civil actions
against online infringement

o [FIVPINEIIE L;rgj "ok [

Statutory damages f r opyrlght Infringement

o I} Ej ﬁc%%@f‘ﬁ lﬁilﬂ %T@mt Pl
CoEy right exemption for temporary reproduction of
copyright works
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sultation
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The Government has an open mind on how the various issues
should be addressed

» DRI =IT2007F 45|30} 55
'I“Fhe consultation period ended on 30 April 2007
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More than 600 submléFsmns have been received
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We are carefully considering the views received with a view to

releasing preliminary proposals in 2008 for building up a
consensus.
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Thank you
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Q & A Session
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